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R. MOHANTY, Administrative Patent Judges. 

MOHANTY, Administrative Patent Judge. 



DECISION ON APPEAL 



1 The two-month time period for filing an appeal or commencing a civil 
action, as recited in 37 C.F.R. § 1.304, begins to run from the decided date 
shown on this page of the decision. The time period does not run from the 
Mail Date (paper delivery) or Notification Date (electronic delivery). 
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STATEMENT OF THE CASE 

The Appellants seek our review under 35 U.S.C. § 134 of the final 
rejection of claims 1-22, 41-60, 62, and 64-65. We have jurisdiction under 
35 U.S.C. § 6(b) (2002). 

SUMMARY OF THE DECISION 
We REVERSE. 

THE INVENTION 

The Appellants' claimed invention is directed to the personalization of 
a funeral arrangement function. A person is queried on the various aspects 
of the life of the deceased and based on the responses to the queries a theme 
is selected from a menu of themes for a vignette to be incorporated into the 
funeral or other service. (Specification, 4:10-20). Claim 1, reproduced 
below, is representative of the subject matter of appeal: 

1. A method of assisting a loved one of a deceased in 

planning a funeral or other service which memorializes the deceased, 

the method comprising: 

querying the loved one with a query selected from a predetermined 
plurality of queries as to various aspects of the life of the deceased; 

based on the loved one's responses to the query, asking a plurality of 
questions related to the query to elicit responses from the loved one; 

using a computer to execute a computer program configured to 
process the responses from the loved one to enable the selection of a 
theme, from a menu of themes stored in a computer, for a vignette to 
be incorporated into the funeral or other service, wherein the vignette 
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comprises a selection of one or more memorial items associated with 

the theme; and 

within the selected theme, selecting the one or more memorial items 
from a menu of memorial items to be utilized in the vignette. 

THE REJECTIONS 

The Examiner relies upon the following as evidence in support of the 
rejections: 

Barrott US 2003/021261 1 Al Nov. 13, 2003 

Mindrum US 2005/0204300 Al Sep. 15, 2005 

Gilliam, Carey, "Funerals with Themes Coming Soon", Seattle Times, Nov. 
3, 1999. 

The following rejections are before us for review: 

1. Claims 1,4-16, 41-53, 60, 62, and 64-65 are rejected under 35 
U.S.C. § 103(a) as unpatentable over Barrott and Gilliam. 

2. Claims 2-3, 17-22, and 54-59 are rejected under 35 U.S.C. 
§ 103(a) as unpatentable over Barrott, Gilliam, and Mindrum. 

THE ISSUE 

The issue is whether the Appellants have shown that the Examiner 
erred in making the aforementioned rejections. 

With regards to claims 1, 4-16, 41-53, 60, and 62 this issue turns on 
whether it would have been obvious to combine Barrott and Gilliam to meet 
the claimed limitation for "querying the loved one with a query selected 
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from a predetermined plurality of queries as to various aspects of the life of 
the deceased, [and] based on the loved one's responses to the query, asking a 
plurality of questions related to the query to elicit responses from the loved 
one". 

With regards to claim 64 this issue turns on whether it would have 
been obvious to combine Barrott and Gilliam to meet the claimed limitations 
for "determining a plurality of queries to understand the various aspects of 
the life a deceased" and "asking the plurality of questions related to one of 
the plurality of queries to elicit responses from the loved one". 

With regards to claim 65 this issue turns on whether it would have 
been obvious to combine Barrott and Gilliam to meet the claimed limitations 
for "providing a plurality of queries to understand the various aspects of the 
life a deceased" and "asking the plurality of questions related to one of the 
plurality of queries to elicit responses from the loved one". 

With regards to dependent claims 2-3, 17-22, and 54-59 this issue 
turns on whether it would have been obvious to combine Barrott, Gilliam, 
and Mindrum to meet the same claim limitation at issue in independent 
claims 1 and 60. 

FINDINGS OF FACT 

We find the following enumerated findings of fact (FF) are supported 
at least by a preponderance of the evidence 2 : 

2 See Ethicon, Inc. v. Quigg, 849 F.2d 1422, 1427 (Fed. Cir. 1988) 
(explaining the general evidentiary standard for proceedings before the 
Patent Office). 
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FF1. Barrott discloses a computerized family advising system for making 
funeral arrangements (Abstract). 

FF2. Barrott discloses that the system accepts user defined queries to return 
funeral related information from a database (Abstract). 
FF3. Barrott discloses that after selecting an option regarding the type of 
funeral arrangement generally interested in that the user is guided through 
selectable option pages. These option pages are designed to enable the user 
to narrow down a selection of available services and products to meet the 
user's needs [0015]. 

FF4. Barrott discloses that a computer uses a script command and compiles 
from a database a summary list of desired funeral arrangements based on the 
user selections [0015]. 

FF5. Barrott does not disclose that the option pages or script commands 
query the loved one with a query selected from a predetermined plurality of 
queries as to various aspects of the life of the deceased, and based on the 
loved one's responses to the query, ask a plurality of questions related to the 
query to elicit responses from the loved one. 

FF6. Gilliam discloses that personalized theme based events (such as the 
release of butterflies for a girl or the use of a cowboy-motif) are used in 
funerals to provide a more meaningful experience when burying someone 
(Pages 1-2). 

FF7. Gilliam does not disclose querying the loved one with a query 
selected from a predetermined plurality of queries as to various aspects of 
the life of the deceased, and based on the loved one's responses to the query, 
asking a plurality of questions related to the query to elicit responses from 
the loved one. 
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FF8. Mindrum discloses a method of presenting the life stories of someone 
by providing a user interface on a computer system. The user interface may 
be placed on a headstone (Abstract). 

FF9. Mindrum does not disclose querying a loved one about the deceased 
and using the responses to assist in selecting a funeral vignette. 

PRINCIPLES OF LAW 

"Section 103 forbids issuance of a patent when 'the differences 
between the subject matter sought to be patented and the prior art are such 
that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said 
subject matter pertains.'" KSR Int'l Co. v. Teleflex Inc., 127 S.Ct. 1727, 
1734 (2007). The question of obviousness is resolved on the basis of 
underlying factual determinations including (1) the scope and content of the 
prior art, (2) any differences between the claimed subject matter and the 
prior art, (3) the level of skill in the art, and (4) where in evidence, so-called 
secondary considerations. Graham v. John Deere Co., 383 U.S. 1, 17-18, 
(1966). See also KSR, 127 S.Ct. at 1734 ("While the sequence of these 
questions might be reordered in any particular case, the [Graham] factors 
continue to define the inquiry that controls.") 

In KSR, the Supreme Court emphasized "the need for caution in 
granting a patent based on the combination of elements found in the prior 
art," id. at 1739, and discussed circumstances in which a patent might be 
determined to be obvious. In particular, the Supreme Court emphasized that 
"the principles laid down in Graham reaffirmed the 'functional approach' of 
Hotchkiss, 11 How. 248." KSR, 127 S.Ct. at 1739, (citing Graham, 383 U.S. 
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at 12 (emphasis added)), and reaffirmed principles based on its precedent 
that "[t]he combination of familial- elements according to known methods is 
likely to be obvious when it does no more than yield predictable results." 
The Court also stated "[i]f a person of ordinary skill can implement a 
predictable variation, § 103 likely bars its patentability." Id. at 1740. The 
operative question in this "functional approach" is thus "whether the 
improvement is more than the predictable use of prior art elements according 
to their established functions." Id. 

The Court noted that "[t]o facilitate review, this analysis should be 
made explicit." Id. at 1741 (citing In re Kahn, 441 F.3d 977, 988 (Fed. Cir. 
2006) ("[Rejections on obviousness grounds cannot be sustained by mere 
conclusory statements; instead, there must be some articulated reasoning 
with some rational underpinning to support the legal conclusion of 
obviousness")). However, "the analysis need not seek out precise teachings 
directed to the specific subject matter of the challenged claim, for a court 
can take account of the inferences and creative steps that a person of 
ordinary skill in the art would employ." Id. 

ANALYSIS 

Claims I and 4-16 

The Appellants argues that the rejection of claim 1 under 35 U.S.C. 
§ 103(a) as unpatentable over Barrott and Gilliam is improper because 
Barrott suggests no user queries or products relating to a theme or vignette 
as claimed (Br. 9). The Appellant argues that Barrott is focused entirely on 
product selection and offers no guidance to planners with regards to funeral 
themes or funeral theme-related vignettes (Br. 9). The Appellant further 
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argues that the combination of references fails also to suggest systematic 
questions and queries about the deceased's life designed to elicit responses 
recognized by the computer that in turn automatically select a theme (Br. 
17). 

In contrast the Examiner has determined that it would have been 
obvious to modify the system of Barrott to incorporate the selection of a 
funeral vignette as disclosed by Gilliam to provide the consumer with a 
more meaningful experience during burial (Ans. 17). 

We agree with the Appellants. Claim 1 included limitations 
requiring: 

querying the loved one with a query selected from a predetermined 
plurality of queries as to various aspects of the life of the deceased; 
based on the loved one's responses to the query, asking a plurality of 
questions related to the query to elicit responses from the loved one 
(Claim 1, emphasis added). 

Claim 1 requires not just that queries are made, but that that specific 
queries are made to various aspects of the life of the deceased. Further, it is 
required that based on the loved one's responses to the query, asking a 
plurality of questions related to the query to elicit responses from the loved 
one. In contrast, in Barrott the loved one of the deceased selects an option 
regarding the type of funeral arrangement the user is generally interested in 
and that the user is guided through selectable option pages and option pages 
narrow down the selection of products to meet the users needs (FF3). While 
Barrott does disclose that a computer uses a script command and compiles 
from a database a summary list of desired funeral arrangements based on the 
user selections (FF3) it is not disclosed in Barrott that this script includes 
specific queries as to various aspects of the life of the deceased (FF4). In 
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Barrott it is only disclosed that the loved one selects products based on their 
own selections. In Barrott the loved ones are not first subjected to queries 
based on the various aspects of the life of the deceased (FF4). The Examiner 
(at Ans. 4, 22 has cited to paragraphs 0006, 0013 and 0015 as disclosing 
queries as to aspects of the life of deceased but these citations only disclose 
"a series of questions with choices to determine, generally which services 
are of interest to the individual" [0013], option pages [0015], and script 
command based on the user's selections [0015] as opposed to specific 
queries made to various aspects of the life of the deceased. Gilliam does 
disclose that that personalized theme based events (such as the release of 
butterflies for a girl or the use of a cowboy-motif) are used in funerals to 
provide a more meaningful experience when burying someone (FF5). 
However, like Barrott, Gilliam also does not disclose querying the loved one 
with a query selected from a predetermined plurality of queries as to various 
aspects of the life of the deceased (FF6). Claim 1 requires more than just the 
combination of the funeral computer system of Barrott to include the option 
of a themed vignette for a funeral as disclosed by Gilliam. Claim 1 also 
requires using "a query selected from a predetermined plurality of queries as 
to various aspects of the life of the deceased' and "based on the loved one's 
responses to the query, asking a plurality of questions related to the query to 
elicit responses from the loved one" as opposed to the loved one simply 
selecting the vignette after simply viewing various vignettes offered on a 
computer and this limitation is not fairly disclosed or suggested in Barrott or 
in Gilliam. For these reasons the rejection of claim 1 under 35 U.S.C. 
§ 103(a) as unpatentable over Barrott and Gilliam is sustained. The rejection 
of dependent claims 4-16 is not sustained for the same reasons above. 
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Claims 60, 62, 64-65 and 41-53 
The Appellants argues that the rejection of claims 60, 62, 64-65 under 
35 U.S.C. § 103(a) as unpatentable over Barrott and Gilliam is improper for 
same reasons as claim 1 addressed above. For the reasons addressed above 
in referencing the rejection of claim 1, the rejection of claims 60, 62, and 64- 
65 under 35 U.S.C. § 103(a) as unpatentable over Barrott and Gilliam is not 
sustained. The rejection of dependent claims 41-53 is not sustained for the 
same reasons above. 

Claims 2-3, 17-22, and 54-59 
The Appellants argues that the rejection of claim 2-3 under 35 U.S.C. 
§ 103(a) as unpatentable over Barrott, Gilliam and Mindrum is improper 
because Barrott and Gilliam do not disclose queries posed to solicit 
responses that in turn are correlated to a theme or vignette (Br. 22). This is 
the same argument addressed with regard to claim 1 above. Further, 
Mindrum also does not disclose querying a loved one about the deceased 
and using the responses to assist in selecting a funeral vignette (FF9) and as 
such fails to cure the deficiency in the base rejection. For these reasons 
addressed above in referencing the rejection of claim 1, the rejection of 
claims 2-3 under 35 U.S.C. § 103(a) as unpatentable over Barrott, Gilliam, 
and Mindrum is not sustained. The rejection of dependent claims 17-22 and 
54-59 is not sustained for these same reasons. 

CONCLUSIONS OF LAW 

We conclude that Appellants have shown that the Examiner erred in 
rejecting claims 1, 4-16, 41-53, 60, 62, and 64-65 under 35 U.S.C. § 103(a) 
as unpatentable over Barrott and Gilliam. 
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We conclude that Appellants have shown that the Examiner erred in 
rejecting claims 2-3, 17-22, and 54-59 under 35 U.S.C. § 103(a) as 
unpatentable over Barrott, Gilliam, and Minidrum. 

DECISON 

The Examiner's rejection of claims 1-22, 41-60, 62, and 64-65 is 
reversed. 

REVERSED 



ewh 



WOOD, HERRON & EVANS, LLP 
2700 CAREW TOWER 
441 VINE STREET 
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